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Plaintiff United States of America. on behalf of the. United States Environmental 

Protection Agency ("EPA"), has filed a complaint in I his action concurrently with lhis Consent 

Decree alleging thnt Defendant E.!. Du Pont de Nemours & Co. ("DuPont" or "Defendant") 

violated Sections 301(a), 309(b) and (d), and 402(p) ofthe Clean Watcl' A~t ("Act"), 33 U.S.C. 

~§ J 311 (a), t319(b) and (d), and 1342(p), nt an industrilll fncility that DuPont owns and operates 

in Wilmington, Delaware, known as the Edge Moor Plant. 

Plaintiff the Department ofNatural Resources and Environmental Control 

("DNREC"), an agency of the State of Delaware (~he "State") with delegated authority under the 

Act, is also a plaintiff in the complaint filed in this action concurrently with this Consent Decree 

and alleges violations of the Delaware Environmental Protection Act. codified in Chapter 60 of 

Title 7 oftbe Delaware Code ("Chnpter 60"), and Delaware's Regulntions Governing the Control 

of Water Pollution, 7 Del. Admin. Code§ 7201 (the "Delaware Regulations"), at the Edge Moor 

Plam. The State is tltking this enfot'cemcnt action pursuant to 33 U.S.C. ~ lJ70. 

In the Complaint the United States alleges that at various times irom 2005-201 I, 

DuPont violated the Act by the ummthorized discharge of various pollutants from fidge Moor 

Plant outfatls in violation of National Pollutant Discharge Elimination System ("NPDES") 

Permit No. 0000051 issued by DNREC. 

DNREC alleges in the Con'lple.int that, based on 1he same unauthorlz<:d discharges 

ofpollutants from the Edge Moor Plan.t rrom 2005-2011, DuPont violated 7 Del. C.§§ 6003 and 

§ 3.01 of the Delaware Regt1lations. 



DuPont docs not admit any ofthc allegations set forth in the Complaint and denies 

liability to the United States and the State arising ooc of or relating to the trausactions or 

occurrences alleged in the Complaint. 

The Parties recognize, und the Court by entering this Consent Decree finds, that 

this Consent Decree has been negotiated by the Purties in good fuith and will avoid I !ligation 

between tile Parties and that lhis Consent Decree is fair, reasor1able. and in the public interest. 

NOW, THEREFORE, with Lhe consent of the Parties, rr JS HEREBY 

ADJUDGED, ORDERED, AND DECREED as follows: 

l. JURISDlCTJON AND VP.NUE 

1. This Court has jurisdiction over the subject matter of this action, pursuant 

1o 28 U.S.C. §§ 1331, 1345, and 1355. and Section 309(b) of the Act, 33U.S.C. § t319(b), and 

over the Parties. Venue lies in this District pursuant to Section 309(b) of the Act, 33 U.S.C. § 

1319(b), and 21! U.S.C. §§ 139l(bj and (c) and 1395(a). because the violutions alleged in the 

Complaint arc alleged to have occurred in, and DuPont conducts business in, this judicial district 

For purposes of this Decree, or any action tu enforce this Decree, Defendant consents to the 

Court's jurisdiction over Defendant, this Decree, and any such action, and consents to venue in 

this judicial district. 

2. For purposes of this Consenl Decree, Defendant agrees that the Complaint 

states clnims upon which relief may be gnmlcd pursuant to Sections 301(a), 309(b) and (d), and 

402(p) ofthe Act, 33 U.S.C. §~ 13ll(u), l319(b) nnd (d), and 1342{p). Defendant alsougree$ 

.. 
~ . 



that th~: Complaint states claims upon which relief may be granted pursuant to 7 Del. C. §§ 

6003(a), 6005 and the Delaware Regulations. 

ll. oPPLJCABILITY 

3. The obligations of this Consent Deere<~ apply to and are binding upon the 

United Stntes, DNREC, and upon Defendant and an>' successors, assigns, or other entities or 

persons otherwise bound by law. 

4, Unless otherwise agreed to by the parties, no transfer of ownership or 

operation of the Edge Moor Plant, whether in compliance with the procedures of this Paragraph 

or otherwise, shall relieve DuPont ofifs obligation to ensure thut d1e terms of the Decree 11re. 

implemented. At least 30 Days prior to such transfer, DuPont shall provide n copy of this 

Conllcnt Decree to the proposed transferee and shall simull~neously provide written notice ofthe 

prospective tmnsfer, together with a copy of the written agreement, to the United SLates and 

DNREC in accordtmce with Section XIV of this Decree (Notices). Any attempt to transfer 

ownership or operation of the Edge Moor Plnnt without complying with this PRragrnph 

constitutes a violntion of this Decree. 

5. DuPont shall provide fl copy ofthls Consent Decree to all officers, 

employees, and agents whose duties include compliance with any provision of this Decree, as 

well as to any contractor retained to perform work required under this Consent Decree. DuPont 

shall condition any such contmct upon performance of the work in conformity with the terms of 

this Consent Decree. Jn any action to enf(lrce this Consent Decree, DuPont shall not raise as u 

., 

.~ 



defense the failure. b)' any of ils otncers, directors, employees, agents. or contra~lors 10 take uny 

actions necessary to comply with the pi'Ovisions of this Consent Decree. 

IlL QlllECTIVES 

6. It is the express purpose ofthc parties in entering into this Consent Decree 

w protect public henlth or welfare or the envir()llment 11t the Edge Moor Plant and to resolve the 

claims of the United States and DNREC against DuPont, as provided in this Consent Decree. 

IV, DEJ.'INITIONS 

7. Terms used in this Consent Decree thar are defined in the Acl, or in 

regulations promulgated pursuant to Lhe Act, in Chapter 60, or in the Delaware Regulae ions shall 

have the mcnnings assigned to them thel'ein, unless otherwise provided in this Decree. Whenever 

the tem1s set forth below are used in this Consent Decree. the following definitions shall upply: 

n. "Complaint'' shall mean the joint complnint filed by the Unir-:d 

States and DNREC in this action; 

b. "Consent Decree'' or ''Decree" shall mean this Decree and all 

appendices attached hereto; 

c. "Day" shall n]ean a calendar day unless expressly stated to be a 

business day. Jn computing any period of lime under this Cot\sent Decree, where the last day 

would fall on a Saturday, Sunday. or federal holiday. the. period shall run until the clo:>e ol' 

business ofthe next business day; 

d. noefendant" or "DuPont" shut! mean E.J. DuPont de Nemours & 

Co.; 



e. "DNREC" shall mean the Depar1ment of Natural Resources l.ltld 

Environmental Control. an agency of the State of' Delaware, and any successor departments or 

agencies of the State of Delaware; 

[ "End~o[:.pjpe Wastewater Tre~tmcnt System'' or the "Wastewater 

Treatment Plant" shall mean the area of the site beginning al A-3 and /\-4 Tanks and ending at 

the 001 Outfall diffuser discharge. lt Includes the following equipmenl idemifted on the map 

attached to this Consent Decree ns Appendix A: 

A·3 and A·4 Equalization Tanks, pumps and associated piping 

- Nonh & South Process Lit\ Stations 
Weir Box 

- Caustic Head Tank 
#I and #2 Neutralizers 
Poi)'Tller addition system 
Split Dox 
Clarifiers {2} 
Slud~;e Undcrpun1ps (2) 
Sludge Tank, pumps and nssocia~ed piping through to SCP·I press feed valve 

# 1 Filter Press 
Filtrate Tank, pumps and associated piping (ash applies to# 1 Filter Press) 

Process sewer line linking Pond E to the Clarifters 
E Pond (Polishing Pond) 
001 Outfall diffl.lser, sump, pumps, associated piping 11nd Anulyzer House 
F Pund · 

Diffuser Sump, monitoring station, & effluent diffuser · 
Process Water Tank and Svstem 
HCI Storage T11nk and ass~chued pumps and piping 
HCl Neutralizer and 11SSociated pump~ and piping 
Lime System (lime pellet unloading, silos and screw feeders) 
Lime Slurry system (s\akers, slurry storage, slurry pumps nnd piping to feed pnlnts) 

g. "Edge Moor Plant" shall mean DuPont's industrial facility located 

al I 04 Hay Road, in Wilmington, Delaware; 



h. "EPA'' shnll menn the United State11 Environmental Protection 

Agency and any of its successor departments or agencies; 

i. "Effective Dnte" shall have the definition provided in Section XV. 

j. "Environmental Compliance Assessment" shall mean the written 

re:pon of the system engineering/performance evaluation lo be performed generall}' in accordance 

with the DuPont Process Hazard Assessment methodologies outlined in DuPont Standard S25A, 

and in accordance with Section V of this Con!.;cnt Decree for the Wastewater Collection System 

and the End-of-Pipe Wastewater Treatment System, often referred TO as the .. Wastewater 

Treatment Plant"; 

k. "Paragruph" shall mean a portion ofthis Decree Identified by an 

arabic numeral; 

I. ~Parties" shall mean the United States, DNREC, and Defendant; 

m. "Permit" shall mean NPDES Perm it No. DE000005 I. which 

became effective for the Edge Moor l'lant on Seprcmber 29, 1989, as amended by any final and 

etfective renewal permits that are 110l subjccL to appeal. 

n. "Section'' shall mean a portion of this Decree identified by a roman 

numeral; 

o. us1ate" shall mean the Stnte of Delaware; 

p. "United Stares" shall moun the United States of Americu, 11cting on 

behalf of EPA; 



q, "\\ astewaler Collection System" or "Convc;'ances Lo Wastewater 

Treatment Plant'' include those trenches. sumps, pipes, and pumps whose, function is to collect 

process wastewater from various sources within the plant and convey it to the wastewater 

treatment plant. The subject' conveyances are indicated on the site map drawing in Append!;>; A 

of this Consent Decree. 

V, COMPLIANCE HGOVJREMUNTS 

8. Envjr(.JIIJTiental Compliauce Assessment for the Edt!e Moor Plant 

Wastewater Treatment and Collection Svstems 

a. No later thnn three (3) months afterthe Effective Date- of this 

Consent Decree, DuPont shall initiare an Environmental Compliance Assessment pertaining to 

the Wastewater Collection System and the End-of-Pipe Wastewater Tret~tment System at the 

Edge Moor Plant. The Enviromncntal Compliance Assessment shall be perfonned bJ' a team led 

by an engineer experienced in performing such assessments. The tt.:am llhall exet·cise its 

independent judgment in making rccommc:ndalions to Edge Moor Plant management to 

minimize the potential for unpermitted discharges from the Wastewater Collection System and 

the End-of-Pipe Wastewater Treat:mr:nt System , 

b. TJu.1 Environmental Complianctl Assessmem required by 

Subparagraph a above shall review applicable equipment. instrumentation, loss ofutili1ies (such 

as power. instrument ~tir, water, or steam), human aclions including inspec(ion nnd maintenance 

cycles, and eKtemal factors (such as spills) to identify potential deviations fTom process design, 

maintenance, inspection, or operating practices thlll may lead to unouthorized discharges into the 

, 



Delaware River '!rom the \Vastewuter Collection System or the End-of-Pipe Wastcwa1er 

Treatment Syslem as depicted on the map included in AppcndiK A. Specifically, the 

Environmental Compliance Assessment shall: 

{i) Assess the structural and mechanical integrity of each 

major component of the Wastewater Collection System and tfle 

End-of-Pipe Wastewater Treatment Sys\em; 

(ii) Ass~ss the adequacy and efii::ctivenes~ ofthe Wastewater 

Collection System and the End-of-Pipe Wastewater Treatment 

System (including associated electrical, instrumentation, control 

and alarm systems) to respond to reusonnbly anticipated variations 

in wastewater loadings from nom1al process operations and 

reasonably anticipated pmcess ~1pset conditions, including, but not 

limited to, the conditions that gave rise to the alleged unauthorized 

discharges listed in the Complaint, wllich occurred fl·om 2005 to 

201 I; 

{iii) Determine appropriate procedures including, but not 

limited to, recommended maintenance and cleaning schedules tor 

reducing build-up ofsCllids in the process sewer line linking Pond 

E 10 the Ciarifters, ond in the Efillienl Diffhser. including the 

Diffttser Sump situated betwL-en Pond E and the Effluent Diffuser; 

(iv) Evaluate !'he appropriate. dredging frequency for Pond E·; 



and 

(v) Assess alternative methods of monitoring effluent 

discharged rrom the Eftluent Diffuser, and determine the most 

eftecrivc methods. 

c. No later than fifteen(! 5) months after the I!flective Date- of this 

Consent Decree, DuPont shall complete the written Environmental Compliance Assessment 

Report ("ECA Report'~ and submit it fur review and approval to the United States and DNREC 

in uccordance with Section XIV of this Consent Decree (Notices). A iter consulting with 

DNREC, EPA shall approve or disapprove the ECA Report. In addiliDn ro addressing the 

objectives set forth ln Subparagruph b above, the ECA Report shall describe the scope of the 

engineering investigations comprising the EnviromnentuJ Compliance Assessment and the 

investigative and testing methods used. The ECA Report slmll present the results of the 

investigations and list the final recommendations nnd identified corrective actions, whether 

consisting oftll.cility (hardware) improvements or replacements, changes in operating, 

maintenance, or c.leaning practices, or other measures to minimize the potential for unpe1111itted 

discharges. DuPont shall also include in the ECA Repon a schedule fol' Implementation and 

completion of eaoh corrective action. 

d. Upon approval of the ECA Report by EPA. DuPont shall take ull 

corrective actions required by the ECA Report in accordance with the schedules for completion 

contained in the ECA Report. lfthe ECA Report is disapproved in whole or In pan: then, subject 

to DuPont's right lu dispute the dh;approvaf under Section X of this Consent Decree (Dispute . 



Resolution), DuPont shull, within 90 d11ys or such other Lime as the Parties 11gree. to in writing, 

correct all deficiencies identified by EPA and DNREC and resubmit the ECA Report for 

approval, in accordance with Subpnragraph c. above. 

VI. REPORTlNG,REOlffREMENTS 

9. DuPont shall submit the following reports: 

a. Edge Moor Storm Water Plan Josnection Reports. After entry of 

this Consent Decree and until its termination pursuant to Sec1ion XVII, DuPont shall submit to 

EPA and DNREC copies of aJJ Quarterly Routine inspection Reports and Semiilllnual 

Comprehensive Inspection Reports produced in accordance with Sections 5.1 and 5.2 ofthe 

DuPont Edge Moor Storm Water Plan (dated Februar)' 28, 201 0). 

b. Anm1al Reports. Within 30 Days after the end of each 

calendar-year after errtr)' ofthis Consent Decree, until termimttion ofthls Decree pursuant to 

Section XVIU, DuPont shall submit in writing to EPA and DNREC ttn annunl report fot the 

* preceding calend:tr year. The report shall include: 

(i) the status of any corrective aclions impJemented pursuant to 

Section :VI (Compliance Requirements); 

(ii) c.ompletion of milestones; 

(iii) problems encountered or anlicipated, together ·with 

implcmtmtcd or proposed :~olutions; 

(iv) u description ofony unauthorized discharges and 1\n 

explanation of the likely cause of the discharges and remedial steps 

10 



t~:~ken, ur to be Iuken, w p1·event or minimi2e such discharges or 

exceedences. 

c. Reports of Permit Violations. As rcquil·ed under tht: Permit, if 

DuPont violates any requirement of the Permit, DuPont shall notify !h~ United States and the 

State of such violation in accordance with NPDES l'crrnit DE0000051 Part ll lA) (2) {b) and Part 

U (A) (2) (c). Nothing in this Paragraph or the following Pal'agraph relieves DuPonl of its 

obligution to provide the notice required by Section IX of this Consent Decree (Force Majeure). 

I 0. Whenever any violation of this Consent Decree or the Permit, or any other 

event affecting DuPont's performance under this Con!l.ent Decree, poses an immediate threat to 

the public heahh or welfare or the environment, DuPonl shall notify EPA and the State orally or 

by electronic or facsimile transmission as soon as possible, but no later than 24 hours after 

DuPont first knew of the violation or event. This procedure is in addition to the te(juirements set 

forth in the preceding Paragraph. .. 
II. All reports shall bl.\ submitted to the persons design~:~ted in Section XJ\• of 

.this Consent Decree (Notic-es). 

J 2. The ECA Report submitted by DuPont tinder this Section shall be signed 

by nn official ofthe submitting pllrty and include the ibllowing certification: 

l certit)' under penalty of law that this document and all 

attachments were prepared wider my direction or supervision in 

accordance with a system designed to assut·e thai qualified 
persor~nel properly gather and evalunte the information submitted. 

Ba.'led on my inquiry of the person or persons whtl manage the 

system, or those persons directly responsible for gathering the 

infonn<1tion, the information submitted is. to the best of my 

I I 



knowledge and belief. rrue, accurate, and complete. 1 um aware 
that there 11re significant penalties for submitting false information. 
including the possibility of fine. und imprisonment for knowing 
v iolatious. 

13. The reporting requirements ofthls Consent Decree do not relieve DuPont 

of any reporting obligations required by the Acl or implementing regulations, or by any other 

federal, s(ate, or local luw, regulation. permit, or other requirement. Any infonnation pr<lvided 

pursuant to this Consent Decrer: may be used hy the United States or the State in any proceeding 

to enforce the provisions of this Consent Dec-ree and as otherwise permitted by lnw. Nothing 

herein shalf be construed as a waiver of any de.fenses DuPont may have in any future proceeding, 

all of which are specifically reserved. 

Vll. QYIL PENALTY 

14. Within 30 Days after the EtTeclivt! Date of this Consent Decree, DuPont 

shall pay to the United States the sum of$250,000.00 as a civil penalty. 

15. DuPon! shall pa)' the civil penaiL:V due to the United States by FedWire 

Electronic fund.~ Transfer ("EFT") to the lJ .S. Depanmenf of Justice in accordlltlce with written 

instructions to be provided t'' DuPont, following lodgiug of1h(~ Consent Decree, by the Financilll 

Litigation Unit of the U.S. Attorney's Office for tne Dislrlcl of Delaware. AI the lime of 

payment, DuPom shall send 11 copy of the EFT authorization form and the. crT trnnsaution 

record, together with a transmittal letter, which shall stale that the payment is ftn· tile civil penalty 

owed pursuont tQ the Consent Decree in United Statc•s and DNREC v. E.l. Du Pom de. Nemours 

& Co .• and shall rcf~rence the civiluction number and DOJ cnse number 90-5-2-1-09746, to the 

12 



Unired States In accordance wltb Section XIV ofthis Decree (NotiCI..'S); by email to 

accl~receivable.CIN WD!ZI>,epn.gov: and by mail to: 

United States Environmental Protection Agency 
Fines and Penalties 
Cincinnati Finw1ce Office 
PO Box 979007 
St. Louis, MO 63197-9000 

and 

United States Environmental Protection Agency 
Region li1 Docket Clerk (3 RCOO) 
Office of Regional Counsel 
1650 Arch Street 
Philadelphia. Pa 19 I 03-2019 

)(j, Within 30 days after the Effective Date of this Consent Decree, DuPont 

shall pay a civil penalty of$250,000.00 to DNREC. Paym.:nl shall be made br funds available 

same day by certified, corpomte, or cashier's check payable to DNREC and delivered by 

overnight delivery to the attention of' Deputy Attorne)' General Robert F. f'hillips, Delaware 

Depa1tment of Justice. I 02 W. Vt'"aler Street, 3'd Flrn1r, Dover, Delaware 19904. 

17. DuPont shall not deduct any penalties paid under this Decree pursuant to 

this Section or Section VIII (Stipulated Penalties) in calculating its federal or State or local 

income tax. · 

Vlfl. STlPUkATED l)ENALTl~S 

18. DuPont shall be liable for stipulated penalties for violations of this 

Conserit Decree as specified below, unless excused under Section IX (Force Majeure) or ns 

otheJWisc determined by the United Stat~s after consultation with the Stale. A violation includes 

13 
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failing to perform any obligation required b)• the terms (>f this Dec.ree, including a11y work phu1 or 

schedule approved under this Decree, nccording to all applicable requirements of this Decree and 

within the specified time schedules estnblished by or approved under this Decree. 

19. Late Pavmcnt of Civil Penaltv. 

If DuPont fails to pay the civil penult)' required to be pnid under Section VJ! of 

this Decree (Civil Penalty) when due, DuPont shall pay u stipulated penally of $1,500 per Duy for 

each Day that the payment is late. 

20. Effluent Limits. 

Stipulated penalties shall accrue per violation per Da~' for each violation of the 

effluent limits contained in the Permit: 

Penalty fer Violation Per Dny 

$2.000 

$2,500 

$4,000 

Period ofNoncompliance 

ht through l4t11 Day 

15111 through 30111 Dny 

31 11 Day and beyond 

21. Environmental Compliance Assessms::!lh 

Stipulat~d penalties shall accrue for each violati•m of the obligation to submit the 

ECA Report or to implement a corrective action O)' a date specified in the ECA Report. as 

required by Section V of this Consent Decree: 

Penaliv Per Violation Per Day .P~riocl vfNoncomulianc.e 

$1,000 1st through 30lh Day 

$2,500 31 51 Day and beyond 

14 
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22. Reporting and Records Retention Requirements. 

Stipuhued penalties shall ucc-rue for each violation of the requirements of 

Paragraphs 4, 9, and 45 of this Consenl Decree: 

Penalty Per Violation Per D11y 

$1,000 

$2.500 

Period ofNoncomplinnce 

1st thr<>ugh 30th Day 

3 1 M Day and beyond 

23. . Stipulated penalties under this Secrion shall begin to accrue on the Day 

after performance is due or on the Day 11. violation occurs. whichever i~ applicable, and shall 

continue to accrue until performance is satisfactorily completed or until the violation ceases. 

Stipulated penalties shallnc.;:rue simultaneously for separate violations ofthis Consent Decree. 

24. Within 15 Business Dnys of a wrirten demand by either Plaintiff, 

DuPont shall either pay stipulated penalties or invoke the Dispute Resolution provisions 

of Section X of this Consent Decree. DuPont sh11l I pay 50 percent of the total stipulated 

penalty amount to the United States and 50 percent to the State. The Plaintiff making 11 

demand for payment of a stipulated penalty shall simultaneously send a copy oftht! 

demand to the oth~:r Plalntlff. 

25. Th~~ United States and DNREC may in the unreviewable exercise of their 

· discretion, reduce or waive stipulated pcnaliies otherwise due it under this Consent Decree. 

26. Stipulated pennlties shall c.ontinue to nccrue as provided in Paragraph 23, 

during any Disp1.1te ResolLJtion, but need not be paid until the following: 

15 



1 

1 

I 
' I 

I 
I 
I 

a. lfthe dispme is resolved by agreement or by :l decision of EPA, 

after consultation with the State, that is not nppealed to lt1e CourL. DuPont shall pay accrued 

penalti(}s determined to be owing, together with interest. to the United States or the State within 

30 Days of !he effective date of the agreement or the receipt of EPA's or the State's decision or 

order. 

b. lfthe dispute is appealed to the Com1 and the United SlatQs or lhe 

State prevails in whole or in pan, DuPont :slHlll pay all accrued penalties determined by the Court 

to be owing, together with interest, within 60 Days of s·eceiving the Coul1's decision Ol' order, 

except as provided in subparagraph c. below. 

c. If any Pany appeals the District Court's d~cision, JJuPout shllll par 

all accrued penalties determined to be owing, together with interest, within !5 Days of receiving 

the final appellate court decision. 

27. DuPont shall pay s!ipult~ted penalties owing to the United States and 

DNREC in the manner set forth and with the confirmation noTices required by Paragraphs 15 and 

16, respectively, except that the transmittal letter shall state that the pn~ment is for stipulntcd 

penalties and siHill state fi1r which violatiot1(s) the penalties arc being paid . 

28. If DuPont fails to pay stipulated penalties according to the terms of this 

Consent Decree, DuPom shall be liable for interest on such penalties, ss provided for in 

28 U.S.C. § 1961 and in 7 Del. C. § 6005, accruing as oflhe date pa;r·ment became due. Nothing 

in this Paragraph shall be construed to limit the United Slates or the State from seeking any 

t·c:medy otherwise provided by Jaw for DuPont's failure to pny any stipulated penalties. DuPont 
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does not waive and specifically reserves all of its ddenses lo any such action by the United States 

or the State. 

29. Subject to the provisions of Section XJJ of tllis Consem D~rec (Effect of 

Set1lemen11R.eservation of Rights), the stipulated pcnahles provided fo1· in this Consent Decree 

shall be in addition to any other rights, remedies, or sanctions available to the United Srates or 

the State for DuPont's violation of this Consenl Decrt:e or applicable law. Where a violation of 

this Consent Decree is also a violation of relevant statutory or regul£ltOI)' requirement~. DuPont 

snall receive full credit, for any sl'ipulo.ted pcnnltics paid, against any statuiory penalties imposed 

for such \•iolation. 

IX. FORCE MAJEURE 

30. "Force majeure," for purposes of this Consent· Decree, Is defined as any 

event arising from causes beyond the control of DuPont, of uny entity controlled by DuPont, or of 

DuPont's·contractors, that delays or prevents the perfonnnnce. of any obligation under this 

Consent Decree despite DuPont's best efforts to f11lflll the obligtltion. The requirement thnt 

Dl!Pont exercise "best efforts to fulfill the ob(jgation'' includes using best efforts to anticipate any 

potential force majeure event and best efforts to addr~:ss the effects of any such event (a) as it is 

occurring and (b) nfter It has occurred to prevent or minimize any resulting delay to ll1e grearest 

extent possible. "Force M!\ieure" does not include DuPont's financial inability to pet·torm any 

obligation under this Consent Decree. 

31. If any event occurs or h~1s occurred that may delay the completion ofthe 

ECA Report or performance oC ~ny measures required b)' the ECA Report as approved by EPA 
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tmd the Slate, whether or not caused by 11 torce majeure event, DuPont shall provide notice orally 

or by electronic or fitcsimile lnmsmission to Matthew Co lip. EPA Region 3 (21 5-814-5439), and 

Gh:nn Davis. DNREC (302-739-9946). within five days ofwhen Dul)onl first knew tha1 the 

event will cause a deluy, Within seven days thereafter, DuPont shall provide in writing to EPA 

and the State an explanation und description of the reasons for the delay; the anticipated duration 

of the delay; all actions taken or to be taken to prevent or minimi1.e the delay; a schedule lor 

implementation Ql any measures to he tnken to prevent or mitigate the delay or the effect of the 

delny; and DuPont's rationale for attributing such delay to a force majeure. event if it intends to 

ass"rl suuh a claim. DuPont shall include with any notice all availahle documental ion supporting 

the. claim that the. delay was attributable to u force majeure. Failure to comply with the above 

rcquir~ents shall preclude DuPont' from ru;serting any claim of force majeure tor that event for 

the period of time of such fuilnre to comply. and for any addirional delay caused by such failure. 

DuPont shall be. deemed to know of nn~' circum!ltnnce ofwh ich DuPom, any entity controlled by 

DuPont, or DuPont's c.ontmctors knew or should have known. 

32. lf EPA, after 1:1 reusonable opportunity for review and comment by the 

State, agrees that the delay or anticipated dcl11y is attributublc to a force majeure event> the tim~ 

for performance of the obligations under this Consent Decree that are affected by lhe force 

majeure event will be extended by EPA, after a reasonable opportunity for review und comment 

by the Snne, for such time as is necessary to complele tbosc obli~ntions . An extension of ihe 

time for performnnce of the obligations ufiected by the force ml\iClli'C event shall not. of itself, 

extend the tim~ for perfonn11nc'~ of any olhcr obligation; provided, howc\'er, in a~'propriat.e 
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circumsmnct:s an extension of time for one: Consent Decree obligation may necessitate nn 

t:xtension of time of other Consent Decree obligations. EPA will notify DuPonl in writing ol'the 

length of the extension, if any, for performance ohhe obligations ~ffected by the torce majeure 

event. 

33. JfEPA, after a rcusonablc opportunity for review and cornmenl by the 

State, does not agree that the delay or anticipated delay has been or will be caused by a torcc 

majeure event, EPA will notify DuPont in Y.'l'hing nfits decision. 

34. lfDuPonl elects to invoke the dispute resolution procedures set forth in 

Section X (Dispute Resolution), it shal r do so no later than 1 S days after receipt ofEP A's notice. 

In nny such pl'ocecding, DuPont shall have the burden of demonstroting by 11 preponderance of 

the evidence thnr the delay or anticipated delay has been or will he caused by a force majeure 

evenl, that the durutlon of the delay or the extension sought was or will be wurrante.d under the 

circumstances. that best e-fforts were exercised to avoid and mitigate the effects of the delay, and 

that DuPont complied with the requirements of Paragraphs 30 and 3l, above. IfDuPont carries 

this burden, the delay at isSlte shall be deemed not to be a violation by DuPont of the affcclcd 

obligation of this Conseor Decree identified to EPA, DNREC, and the Court. 

X . . DISPUTE RESOLUTION 

35. Unless otherwise expresl!l)• provided for in this Consent Decree, the 

dispute resolution procedures of this Sec.tion shall be the C1(c\usive mechanism w resolve 

disputes arising under or wlth respect to f·his Consent Decree. DuPont's failure to seek rc:-.solulion 

of a dispute under this Section shall preclude DuPont from raising any such issLJe as o defense to 
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nn action by the United Stares or the Stule to enforce any ClbJigation ofDuPont arising under this 

Decree. 

J6. Informal Dispute: Resolution. Any dispute subject to Dispute Resolution 

under this Consent Decree shall first be the subject of Informal negotiations. The dispute shall be 

considered to have arisen when DuPont sends the United States and the Sl.ate II wrinen Notice of 

Dispute. Such Notice of Dispute shall state clearly the matter in dispute. The period of infonnal 

negotiations shall not e~~:c.eed 20 Days from U1e dnte the Notice of Dispute is received by EPA ot 

DNREC, whi(;hever occurs later, .unless tha! period is modified h~· written agreement of the 

Parties. lftfie Pnrties cannot resolve a dispute by informal negotiation~. then the position 

advanced by the United States, after consultation with the State, shalt be considered binding 

unless, within 10 Days after DuPont receives notice oflhe position ofthe United States, DuPont 

invokes formal dispute resolution procedures as set forth below. 

J7. Fonnal Dispute Resolution. DuPont shall invoke formal dispute resolu~ 

tion procedures, within the time period provided in the preceding. Paragraph, by serving on the 

United States and the State o wriHen Statement of Position rcgaruing the mntter in dispute. The 

Statement of Position shall include, but need not be Hmited to, any facLual data, analysis, or 

opinion supporting DuPont's position and nny supponing documentation relied upon by DuPont. 

38. The United States. after consultation with the State. shall serve a 

Statement ofPosiiion within 45 D~ys of receipt of'DuPoni;s Statement ofPosirion. 'Dle United 

States' und the State's Sta{ement ofPosition shall include, bm need not be limited to, Ell1j' fuclunl 

data, annlysis, or opinion supporting that posJtion and rmy supporting documentation relied upon 
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by the United States and the State. The United States' and the State's Stmement of Posh ion shall 

be binding on DuPonl, unless DuPont files a motion for judicial review of the dispute in 

accordance with the following Pnrngraph. 

39. DuPont may seek judici~tl review of I he dispute P)' !ifing with the Court 

and serving on the United State:; and !he State. in accordance with Section XIV ofthis Consent 

Decree (Noliccs), a motion Teqllcsling judicial resolution of the dispute. The motion must be 

filed within 10 Business Days of receipt ofth~ United Stales' and the Stnle's Statement of 

Position pursuant to the preceding Paragraph. The motion shall contain u written statement of 

. DuPonl's and the United Srates' and the State's positions on the matter in dispute, Including any 

supporting factual data, analysis, opinion, or documentation. and shall set Forth the relief 

rcqttested und an)' schedule within which the dispute musr be resolved for orderly 

implementation of the Consent Decree. 

40. The United States a.nd the State shnll respond tl'\ DuPont's motion within 

the time period allowed by the Local Rules of this Court. DuPont may file a reply memorandum, 

to the extent permitrcd hy the Local Rules. 

41. Stondard ofRcvie,F- of D!sputes Concerning Maners Accorded Record 

Review. Excep\ as otherwise provided in this Consent Decree, in any dispute brought under 

Parc1.graph 37 DuPont shall have tlte burden of demonstrating that its position complies with this 

Consent Decree and that it is entitled to relief under applicable principles of law. The United 

State.'! reserves the right to argue that hs position is revi()wablc only on the administrative record 
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nnd must be upheld unle~s arbitrar}· and c11priciClus or otherwise not in accordance with hnv, and 

DuPont reserves the right to oppose this ptlsition. 

42. The invocation of dispute resolution procedures under this Section shall 

not, by itseU; extend, p(l~ponc, or affect in any way any obligation of DuPont under this Consent 

Decree, unless and until final resolution ofthc dispute so provides. Stipulated penalties with 

respect to the disputed matter sbnll continue to 1u.:crue from the first Day of noncompliance, but 

payment shall be stnycd pending resolution of the dispute as provided in Paragraph 26. If 

DuPont does not prevllil on the: disputed issue, stipulated penalties shnll be ussessed and paid as 

provided in Section VlH (Stipulated Penulties). If DuPont prcvl!ils: on tht·· disputed is~ue, no 

stipulated penalties shall be owed. 

XI. JNPORMAT.lON COLkECTJON AND RETENTION 

43. The United States, the State. and their rep~esentatives. incluuing attorneys. 

conltactors, and consul tams, shall have the right of entry iuto the Edge Moor Plant 1tt all 

reasonable times, upon presentation of credentials, to; 

a. monitor the progress of aclivities required under this Consent 

Decree; 

b. verify any dato or information submitted to the United Sunes or the 

State in accordance with the tcnns of this Consem Decree; 

c. obtain .sanil'les Uild, upon request, spllts of any samples taken by 

DuPont or its representatives, contrucwrs, or consultants; 
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d. obtain docurnemary evidence, including photographs and similar 

data; and 

c. assess DuPont's compliance with this Consent Decree. 

44. Upon request. DuPont shall provide EPA and the! State or their authorized 

representatives splits of any samples taken by DuPont. Upon request, EPA and the St11\e shall 

provide DuPont splits of any samples taken by EPA or the State. 

45. Until three years after the termination ofthis Consent Decree. DuPont 

shall make all rt:usonable efforts to retain, and shall instrllct its contractors and agents to makt.'. all 

reasonable efforts to pr~serve, all non-identical copies of all final documents (including such 

documents in electronic fom1) in its or its contrnctors' or agents' possession that relate to 

DuPont's performance ofi~s obliBations under- this Consent Dccroe. This infom1ation-retention 

rcquirem~nt shall apply regardless of any contrary corporate or lnstitution11l policies or 

procedures. At any time during this information-retention period, upon reque&t by the United 

States or the State, DuPont shall provide copies of any document~ required to be maintained 

und~Jr this Paragraph, subject to DuPont's right to claim any such documents liS privileged under 

the anorney·client privilege or any oth~r privilege recognized by federal law. If DuPont asserts 

such a privilege. it shall provide I he following: (l) the title of1he document, record, or 

information; (2) the date of the document, record, or information; (3) the name und title of each 

author of the document, record, ot· infonnntion; (4) the name ancltitle of each addressee nnd 

recipient; (5) n descripLion of the subject of the document, record, or information: and (6) U1e 
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privilege assenecl by DuPont. However, no final documents or records created or gcncnucd 

pursuant to the requirements ofthis Consent Decree shall be withheld OJl grounds of privilege. 

46. Reserved. 

47. DuPont may als() usscrt that inform<t1ion required to be provided under this 

Section is protected as Confidential Bt1siness fnf<lmtation ("CBJ") under 40 C.F.R. Part 2. As to 

any information that DuPont seeks t<• protect us CBI, DuPont shall follow the procedures set 

forth in 40 C.F.R. Part 2. 

48. This Consent Decree in no war limits or 11ffccts any right of entry and 

insp~tion, or any right to obtain infonnation, held by the United Stutes or the State pursuant to 

applicable federal or state laws, regulations. or permits, nor does it limit or affect any duty or 

obligatltm ofDuPont to muintain documents. records, ot othel' infommtlon imposed by 

applicable federal or state laws, regulations, or pennits. 

XJI. EFFECT OF S!IT"I'kt;MENT/RESERV AT ION OF RIGHTS 

49. This Consent Decree resolves th~ civil claims ofthe United States and thr: 

Stat~ for the violations alleged in the Complaint iiled in lhis action. 

50. The United States and the State reserve all legal and equitable remedies 

available to enforce the provisions ofthis Consent Decree, except as expressly stated in 

Paragraph 49; and DuPont does not waive and specifically rellcrves all defenses to any such 

ciaims. This Consent Decree shali not be construed to limit the rights ofthe United Stores or the 

State to obtain penalties or injunctive relief under the Act or implementing regulations, or under 

other federal Ol' stale h1ws, regulations, or pc.nnit conditions. except as expressly speci!k.'<l in 
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Paragraph 49. The United States and the State further reserve all legal and equitable remedies w 

address any imm incnt and· substantial endangerm~nt lO the public health or wclfnrc or the 

I 

environment arising at, or posed by, the Edge: Moor Plam, whether relttted to the violation:; 

1iddressed in thi~ Consent Decree or otherwise. DuPont does not waive and specifically reserves 

ull defenses to any such claims. 

51. ln any subsequent administrative or jt1diciel proceeding initiated by th~ 

United Stutes or the State for injunctiv~ relie!: civil penalties, other appropriate relief relating to 

the Edge Moor Plant or DuPont's alleged violations, DuPont shall not assert, and ntll}· not 

maintain. any defense or claim based upon the principles of waiver, res judicata, collateral 

estoppel, issue precl1.1sion, claim preclu.~ion, 4llaim-splitting. or qther defenses based upon any 

contention thaT the claims rnised by the United SLates or the State in the subsequent procet:ding 

were or should huve been brought in the. instant case. except with respect to claims that have 

been resolved pursunnt to Paragrapl\ 49 ofthill Section. 

5:!. This Consent Decree is not a penn it, or e. modification of any permit, 

under any federal, Srate, or localluws or regulations. DuPont is responsible l~lr achieving and 

maintaining compliance with all applicable federal, Stnte, and local laws, regulutions, and 

p~:.rmits: and DuPont's compliance with this Consent Decree shall be no defense to any action 

commenced by the United Sratcs or the State pursuant to any such laws, regulations, ot· permits, 

except !Is set forth herein. The United States and l'he State do not, tty 1heit consent to the entry of 

this Consent Decree, warrant or aver in any manner thnt DuPont's compliance with any aspect of 
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thi~ Con sen( Decree will result in complian.:;e with provisions of the Act, 33 U .S.C. § J 251 e1 

seq., or· with any other provisions of fedc1<1l, Siatc, or local laws, regulations, or permits. 

53. This Consent Decree docs not limit or affect lh~ l'ighls of DuPont or of the 

United States or the State agttinsr aJtY third p11rtics, not party to this Consent Decree. 

54. This Consent Decree sllnll not be construed t<J create rights in, or grnnt any 

cause of action to, any third party not party to this Consent Decree. 

Xlll. COSTS 

55. The Parties shall bear their own costs ofthis action, including attorneys' 

fees, except that the. United Stutes and the State shall be entitled to collect the costs (including 

atwrne)•S' fees) incurred in any action necessary to collect any ponion of the civil penalty. 

XIV. l)!OTl<:;ES 

56. Unless otherwise specified herein. whenever notiCicatior\s. submissions, or 

communications are r~Juired by this Consent Decree, they shall be made in Writing tmd 

addressed tiS follows: 

Tg the !Jnited States: 

Chief, Environmental Enforcement Section 
.Euvironment and Nau1ral Resources Division 
U.S. Depamuent of Justice 
Box 7611 Ben Franklin Station 
Washington, D.C. 20044-7611 
Re: DOJ No. 90-5-2-!-09746 

To EPA; 

Chief 
NPDES Branch 
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Water Protection Division 
U.S. Enl.'ironmcntnl Pr\'ltection Agency 

Region IU 
1650 Arch Stn~et 
Philildclphin. PA 191 03 

Judith flykel 
Senior Assistant Regional Counsel 

Office <1f Regional Counsel 
U.S. Environmental f~rolection Ag·cncy 
Region lH 
1 (150 Arch Street 
Philadclphin. PA 1'1103 

ToDNRE~ 

Glenn Daviis 
Delaware PNR.BC 
Drvisicm of Water 
Surfaee Water Dlschnrg.es 
Compliance & finforcement 
811 Klng's Highway 
Dovc.r, DE 19901 

·ro the State: 

l'!.obert Phillipll 
Oep&~ty Attorney General 
Delaware Dep;mmc•n of Sustice 
820 N. frent11 St., 6th floor 
Wilmingli.m_, DE 198(}1 

Stepbl.'rl Rahaim 
DuPont Legnl • Corporate. Counsel 
I 007 Ma-rket S1t'f!C1 

Ouponl 8ulldh1g • 7099 
Wilmington, DE 19898 
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57. Any Pany may, by written notice to the other Parties, chnnve its designated 

notice recipienr or nolice uddress provided above. 

58. Notices submitted pursuant w this Consent Decree shall be deemed 

submitted upon mailing, unless otherwise provided in this Consent Decree or by mutual 

agreement of the Parties in writing. 

XV. EFFECTIVE DATE 

59. The Effective Date of this Consent Decree shall be 1he date upon which 

this Consent Decree Is entered by the Court or a motion ro enrer the Consent Decree is granted, 

whichever occurs first, llS recorded on the Court's docket. 

XVI. RETENTION OF JURISDlCTIQN 

60. The Court shall retain jurisdiction over this case until termination of this 

Consent Decree, for the purpose of resolving disputes arising: under this Decree or entering 

orders modifying this Decree, pursuanr to Sections X and XVIl, or effectuating or enforcing 

compliance with the lenns of this Decree. 

XVU. MODIFlCf. TlON 

61. The terms of this Consent Decree may be modified only by a subsequent 

written agreement signed by all the Parties. Where lhe modification constitutes a material 

change to this Decree, h shall be effectiye only upon approval by the Court. 

62. An,Y di$put¢.s concernilig modification of this Decree shDil be re~olved 

pursuant to Section X of this Decree (Dispute Resolution), provided, howevet·, that, Instead of the­

burden of proof provided by Paragraph 41. Ute Party seeking the modification bears the burden of 
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demonstrating that it ifi entitled to the requested modification in accordance with Federal Rule of 

Civil Procedure 60(b). 

XV TTl. TERMINATION 

63 . This Consent Decree may be terminated when the United States, after 

consultation with the State. determines that DuPont has complcred the requirements ofSet!tim1 V 

(Compliance Requirements) of this Decree; has thereafter maintained satisfuctory complianc-e 

with all other requirements of this Consent Decree and DuPont's permit for a period of eighteen 

{18) months; and has paid the civil penalty nnd any accrued stipulated penalties ns required by 

this Consent Decree. The Pnrties shull fde with the Court an appropriate stipulation reciting that 

the requirements ofthe Consen( Decree have been met and requesling termination of the Decree. 

XlX. PUBLJC PARTICIPATION 

64. This Consent Decree. shall be lodged with the Coun for a period of nor less 

thnn 30 Days for public notice nnd comment in accordance with 28 C.f.R § 50.7. The United 

States and the State reserve the right w withdraw or wit~hold their cunsenf if the comments 

regarding the Consent Decree disclose tacts or considerations indicating that the Consent Decree 

is inappropriate, improper, or inadequate. DuPont consents to entry of this Consent Decrer 

without further notice snd agrees not to withdraw from or oppose entry of this Consent Decree by 

the Court or to challenge an~· provision of the Decree unless the United States und/or the State 

has noti·fied DuPont in writing th111 il no longer supports entry of the Decree. 

XX. SIGNATORIES/SERVlCE 
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65. Each undersign~d represc!ntative of DuPont, !he Assistuni Attorney 

General for the Environment und Nutural Resources Division of the Depanrnent of Justice, and 

the Secl'ctary of DNR.EC cenifics that he or she is fully authori7.ed to enter intc• the terms and 

condilions of this Consent Decree and to execute and legally bind the Part)' he or she represents 

to this document. 

66. This Consent Decree may be signed in counterparts, and its validity .~hall 

not be challenged on that basis. DuPont agrees to accept service of process by mail with respect 

to nil mntter!i arising under or relating to this Consent Decree and t<l waive the formal sen• ice 

requirements sci forth in Rules 4 11nd 5 of the rcderal R~les of Civil Procedure and any 

applicable Local Rules ofthis Court including, but not limited to, service of a smnmons. 

XXI. TNTEGRATION 

67. This Consent Decree constitutes the final, complete. and exclusive 

agreement and unoerstanding among the Parties with respect to the settlement embodied in the 

Decree nnd supercedes oil prior agreements and understandings, whether· oral or written. 

concerning the settlement embodied herein. No other document, nor nny representation. 

inducement, agreement, undersmnding, or promise, constitutes any part ofthis Decree urthe 

settlement il represents, nor shall it be used in construing the terms of this Decree .. 

XXII. FINAL ,JUDGMENT. 

68. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree sh11ll constitute a final judgmem of the Court as to the United States, the Stule, nnd 
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FOR THE VNITED STATES OF AMERICA: 

} i ~-, ·,. . 
}.....t L£h .1 •.• l_LJ~.,_L{_._,_;-- .. - ···-··­
MAilCIA B. ~ULK1.W 
lt&:!l·iunul CUIIIIi;l:l 
ll.S. Htwironmentul nroi~Ciicm Aguile.y 
Region Ill 

.-i . . ~ 

•. ~~ ·'· .• r· t'· /f . r;··~(· 
jffiJri1rTCiiY·I~·iii~ ...... .. T, ·- ... ·~ .. ... . 

_.:·!;cnior Assistant l~c,gionul Cuunsel 
U.S. Environmcnur! Prote..:tiuri Af.!W'Iay 
R~gu)n Ill 
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FOR THE DEPARTMENT OF NATURAL RESOURCES AJ'I'D ENVIRONMENTAL 
CONTROL, an agency of the State of .Delaware:· 

Secretary 
Department ofNamral Resources and EJwiromncntal 
Control 

~£~~ 
ROBERT F. PHfi..LIPS 
Deputy Attorney General 
Delaware Dcpurtinent of Justice 
820 N. French Sl.~ 6th floor 
Wilminglon, DE 19801 
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FOU E.I. Dlfl)ONT DE NRMOI.JRS A!'I"D COMPANY 

/ ,• / : . , ·. l .. i 
. ... s.' , , · . ~ · - ~/, i. .. "~" . I .J / ' 

' -.· · '~'·•· ·· .,•f •t ) , • • ~- (.'' • • _,.,'>/" · ·;..; ; 

Elizabeth A. Schow(~ 

Plnnt Mana.[!ei' 
DuPont Titanium Tcl·hnologies 
DuPont Ed!!t~ Mnm 
104 Hny Rond 
Ed!!~ M(1or, DdiiW+trt' I YHU1J 
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